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[1973] R.P.C.

6th, 7th, 11th to 14th, 17th, 18th July and 18th October, 1972

NORA BELOFF v. PRESSDRAM LIMITED AND ANOTHER*

5 Infringement of copyright-Unpublished document-Action by newspaper corres-
pondent against magazine-Internal memorandum written by plaintiff-Whether
plaintiff entitled to copyright therein-Whether plaintiff employed under contract of
service-Whether copyright had been validly assigned by newspaper to plaintiff
Defences ofpublic interest and fair dealing-Additional damages in copyright actions-

10 Exemplary damages-Plaintiff held not entitled to copyright-Action dismissed.

Copyright Act, 1956, SSe 4(1), (4); 6(2), (3), (10); 17; 36.

An action for infringement of copyright in an unpublished document was brought by
Nora Beloff, Political and Lobby Correspondent of the Observer newspaper, against the
publisher and printer of Private Eye magazine. The alleged infringement was the re-

15 production in the magazine of an internal Observer office memorandum written by the
plaintiffand describing a conversation between the plaintiffand a named cabinet minister
regardingpossible successors to the prime minister in the event of the latter's accidental
death. A major issue in the action was whether or not the plaintiffwas owner ofthe copy
right in the memorandum. As its author she would have been so entitled unless at the

20 relevant time she had been employed by Observer Ltd. (which published the Observer)
under a contract of service, in which case the copyright would, by virtue ofsection 4(4),
have belonged to Observer Ltd. and not to the plaintiff. The plaintiff contended that she
was employed under a contract for services rather than a contract of service. In the
alternative she relied on a purported assignment to her of the copyright in the memo-

25 randum made by the Editor of the Observer, but the defendants contended that the
assignment was not made with the authority of Observer Ltd. Further questions were
whether the assignment, even if not made with such authority, was valid because the
Editor had represented that he had authority and the plaintiff had relied on that repre
sentation; whether the assignment was bonafide; and whether notice of the assignment

30 should have been given to the defendants under section 136 of the Law ofProperty Act,
1925. Other major issues in the action related to defences ofpublic interest and offair
dealing. The correct measure ofdamages, including whether the plaintiff was entitled to
additional damages under section 17, was also in dispute.

Held, dismissing the action, (1) that the plaintiff was employed by the Observer Ltd.
35 under a contract of service and that the copyright in the memorandum accordingly

belonged to Observer Ltd. and not to the plaintiff.

(2) That it had not been established that the Editor had authority to make the assign
ment of the copyright in the memorandum on behalf of Observer Ltd.

*Also reported [1973] F.S.R. 33.
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(3) That, as the Editor had not authority to assign, he could not bind Observer Ltd. by
any representation by him that he had such authority.

Freeman & Lockyer v. Buckhurst Park Properties (Mangal) Ltd. [1964] 2 Q.B. 480
applied.

(4) That the purported assignment was not a bogus assignment, even though its purpose 5
was to enable or assist the plaintiff to bring the action.

(5) That, as the plaintiff was never entitled to the copyright in the memorandum, it
was unnecessary to decide the point of whether notice to the defendants of the assignment
was necessary.

(6) That the defence ofpublic interest failed.

Initial Services Ltd. v. Putterill [1968] 1 Q.B. 396; Hubbard v. Vosper [1972] 2
W.L.R. 389 considered.

(7) That the defence offair dealing under section 6 failed.

10

(8) That section 17(3) excluded exemplary damages for infringement of copyright
and replaced any aggravated damages that might otherwise have been obtainable for 15
infringement of copyright.

Rookes v. Barnard [1964] A.C. 1129; Broome v. Cassell & Co. [1972] A.C. 1027
considered. Relevant factors relating to "additional damages" in copyright infringe
ment actions examined.

(9) That the overall result, having regard to the plaintiff'sfailure to establish ownership 20
of the copyright in the memorandum, was that her action failed.

Cases referred to in judgment:

Annesley v. Earl of Anglesea (1743) 17 81. Tr. 1139.
Yorkshire Railway Wagon Co. v. Maclure (1882) 21 Ch.D. 309.
Bagnall v. Levinstein Ltd. [1907] 1 K.B. 531. 25
Addis v. Gramophone Co. Ltd. [1909] A.C. 488.
Walker v. Crystal Palace Football Club Ltd. [1910] 1 K.B. 87.
Simmons v. Heath Laundry Co. [1910] 1 K.B. 543.
Ashley & Smith Ltd., Re, Ashley v. Ashley & Smith Ltd. (1917-23) Mac. C.C. 54;

[1918] 2 Ch. 378. 30
Weld-Blundell v. Stephens [1919] 1 K.B. 520.
British Oxygen Co. Ltd. v. Liquid Air Ltd. [1925] Ch. 383.
Sutherland Publishing Co. Ltd. v. Caxton Publishing Co. Ltd. [1936] Ch. 323.
Collins v. Hertfordshire C.C. [1947] K.B. 598.
Cassidy v. Ministry of Health [1951] 2 K.B. 343. 35
Stevenson Jordan & Harrison Ltd. v. Macdonald and Evans (1952) 1 T.L.R. 101;

69 R.P.C. 10.
Williams v. Settle [1960] 2 A.E.R. 806.
Freeman and Lockyer v. Buckhurst Park Properties (Mangal) Ltd. [1964] 2. Q.B. 480
Rookes v. Barnard [1964] A.C. 1129. 40
Morren v. Swinton and Pendlebury Borough Council [1965] 1 W.L.R. 576.
Whittaker v. Minister ofPensions and National Insurance [1967] 1 Q.B. 156.
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Initial Services Ltd. v. Putterill [1968] 1 Q.B. 396.
Fraser v. Evans [1969] 1 Q.B. 349.
Market Investigations Ltd. v. Minister of Social Security [1969] 2 Q.B. 173.
Hubbard v. Vosper [1972] 2 Q.B. 84; [1972] 2 W.L.R. 389.

5 Broome v. Cassell & Co. Ltd. [1972] 2 W.L.R. 645; [1972] A.C. 1027.

Additional cases cited in argument:
Fector v. Beacon (1839) 5 Bing. 302.
Bradbury v. Hotten (1872) L.R. 5 Exch. 1.
Dawson v. Great Northern & City Railways Co. [1905] 1 K.B. 260.

10 Weatherby & Sons v. International Horse Agency and Exchange Ltd. [1910] 2 Ch. 297.
Savory (E. W.) Ltd. v. World of GolfLtd. [1914] 2 Ch. 566.
University of London Press Ltd. v. University Tutorial Press Ltd. [1916] 2 Ch. 601.
Moriarty v. Regent's Garage and Engineering Co. Ltd. [1921] 2 K.B. 766.
Performing Right Society Ltd. v. Mitchell & Booker (Palais de Dance) Ltd. [1924]

15 1 K.B. 762.
Williams v. Atlantic Assurance Co. Ltd. [1933] 1 K.B. 81.
Ash v. Hutchinson & Co. (Publishers) Ltd. [1936] Ch. 489.
Johnstone v. Bernard Jones Publications Ltd. [1938] Ch. 599.
Compania Colombiana De Seguros v. Pacific Steam Navigation Co. [1965] 1 Q.B. 101.

20 Seagar v. Copydex Ltd. [1967] R.P.C. 349.
Ready Mixed Concrete (South East) Ltd. v. Minister ofPensions and National Insurance

[1968] 2 Q.B. 497.
Mafo v. Adams [1970] 1 Q.B. 548.

This was an action for infringement of copyright brought by Nora Beloff against
25 Pressdram Ltd. and Leo Thorpe Ltd. The facts of the case appear from the following

judgment.

Mervyn Davies Q.C. and E. P. Skone-James, instructed by Oswald, Hickson &
Collier & Co., appeared for the plaintiff. M. "Kempster Q.C. and P. C. Bowsher,
instructed by Lawford & Co., appeared for the defendants.

30 Ungoed-Thomas, J.-This is an action for infringement of copyright. The plaintiff is
Political and Lobby Correspondent of the Observer newspaper, which is owned by
Observer Ltd. The first defendant, Pressdram Ltd., is the publisher and the second
defendant, Leo Thorpe Ltd., is the printer of Private Eye magazine. The infringement
alleged is by the reproduction in an article in Private Eye of an internal Observer office

35 memorandum written by the plaintiff. The alleged infringement is in the case of Press
dram by publishing and in the case of Leo Thorpe by printing. There is also a sub
sidiary claim against Pressdram for conversion in respect of copies of the article
infringing the plaintiff's alleged copyright. The relief as claimed before me is, as
against both defendants, for an injunction against future infringement and damages for

40 breach of copyright, together with, in the case of Pressdram only, statutory and
aggravated and exemplary damages, damages for conversion and delivery up of
infringing material.

It is common ground that (1) copyright subsists in the memorandum, and if the
plaintiff is entitled to sue for the alleged infringement of such copyright ::(2)damages for

45 such infringement are nominal (apart from statutory, aggravated or exemplary
damages), (3) there is by Pressdram such conversion as is alleged for which damages
would (as I agree) be most conveniently assessed by enquiry, and (4) there should be
the usual order for delivery up by Pressdram of infringing material.
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The main issues as they emerged before me are: (1) Whether the plaintiff is the owner
of the copyright in the memorandum and, if so, whether she is entitled to sue in
respect of the alleged infringement. (2) Whether the defendants establish their statutory
defence under section 6 of the Copyright Act, 1956(which I shall refer to as the defence
of fair dealing) or their defence of publication in the public interest, which in the 5
argument in this case has been interwoven with the defence of fair dealing. (3) If the
answer to (1) is Yes and (2) is No, whether the plaintiff is entitled to statutory, aggrav
ated or exemplary damages in respect of the infringement.

Is theplaintiff the owner ofthe copyright in the memorandum and is she entitled to sue
for the allegedinfringement? 10

This question raises five subsidiary issues. (1) Was the copyright originally vested in
the Observer Ltd. or the plaintiff? If it was so vested in the Observer Ltd., (2) was a
duly proved purported assignment by the editor of the Observer on behalf of Observer
Ltd. of the copyright, together with any accrued rights of action therein, to the
plaintiff before the commencement of these proceedings made with the authority of 15
Observer Ltd.? Or, if not, (3) would such assignment nevertheless be valid on the
ground that the editor of the Observer represented to the plaintiff that he was author
ised to make the assignment on behalf of Observer Ltd. and that the plaintiff relied
upon such representation? (4) Was the assignment ineffective on the ground that it
was not a bona fide assignment of copyright? (5) Is the plaintiff incapable for lack of 20
notice to the defendants in accordance with section 136 of the Law of Property Act,
1925 of suing, in this action as constituted, in respect of the alleged infringement?

These five issues turn partly on law and partly on fact, but insofar as any of them
turns on fact, the issue of fact falls within a small and separate ambit. It will therefore
be convenient to deal with this main question separately from the other two main 25
questions which have substantial issues of fact in common.

(1) Was the copyright originally vested in Observer Ltd. or the plaintiff? I will deal
first with the law.

The copyright subsisted in the memorandum as an unpublished literary work and
both the plaintiff and Observer Ltd. were qualified to own the copyright in it. (See 30
Copyright Act, 1956, sections l(I)(5)(a), 2(1)(5), 49(2)(3)(a)).

The original ownership of the copyright in this case is governed by section 4,
subsections (1) and (4). These subsections read:

"(1) Subject to the provisions of this section, the author of a work shall be
entitled to any copyright subsisting in the work by virtue of this Part of this Act. 35

(4) Where ... a work is made in the course of the author's employment by
another person under a contract of service or apprenticeship, that other person
shall be entitled to any copyright subsisting in the work by virtue of this Part of
this Act".

So if this case falls within subsection (4) the original copyright was in Observer Ltd. 40
Otherwise it was in the plaintiff.

The memorandum was clearly made in the course of the plaintiff's employment by
Observer Ltd.: nor was this disputed. The only question is whether the plaintiff's
employment was under a contract of service. If yes, the copyright originally vested in
Observer Ltd.; if no, it vested in the plaintiff. 45
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The distinction, familiar to lawyers, is between contract of service and contract for
services. In applying this distinction there appears to have been a tendency in the
past towards considering, and therefore describing, contracts of service in terms of
occupations of a lowly character-not surprisingly, because it was in such occupations

5 that contracts of service were most apt to occur. This tendency may well have been
accentuated by the concern with such occupations, of statutes in whose setting con
tracts of service were from time to time considered. Thus Simmons v. Heath Laundry
Company [1910] 1 K.B. 543 provides judicial quotations familiar in text books and in
the courts on judicia of contracts of service. But that was a case under the Workmen's

10 Compensation Act which was providing compensation for workmen. The material
words were:

"Workman ... means any person who has entered into or works under a
contract of service or apprenticeship with an employer whether by way of manual
labour, clerical work or otherwise".

·15 And the distinguished members of the Court of Appeal who decided that case made
it clear that the contract of service with which they were dealing was a contract of
service "under the Act". Ashley & Smith Ltd., Re Mac. C.C. (1917-23) 54 a contract
of service was considered in the context of provision of preferential payments for
"clerks, servants, workmen and labourers" on the winding up of a company under

20 the Companies' Act. In Simmons v. Heath Laundry Company [1910] 1 K.B. 543 at 549
Fletcher Moulton, L.J. said:

"These facts, although very simple, raise a question of law of considerable
importance and difficulty. It turns substantially on the scope which is to be given
to the phrase 'contract of service' in the Act. It is true that as a matter of law it is

25 not every contract of service that consitutes a person a workman under the Act,
since under the definition clause it must be 'a contract of service or apprenticeship
with an employer whether by way of manual labour, clerical work, or otherwise.'
But I do not feel called upon to limit the generality of the word 'otherwise' in
such a way as to exclude all contracts in respect of teaching" .

30 At page 549-50:

"The greater the amount of direct control exercised over the person rendering
the services by the person contracting for them the stronger the grounds for
holding it to be a contract of service, and similarly the greater the degree of
independence of such control the greater the probability that the services rendered

35 are of the nature of professional services and that the contract is not one ofservice.
The place where the services are rendered, i.e. whether at the residence of the
person rendering the services or not, will also be an element in deciding the case,
but is not in my opinion decisive".

And Buckley, L. J. said at page 552:

40 "A person employed to exercise his skill mayor may not be a servant. The
football player in Walker v. Crystal Palace Football Club [1910] 1 K.B. 87 was
held to be a workman, that is, to be employed under a contract of service, not
withstanding that in certain respects it was his duty to exercise his own judgment
uncontrolled by anybody. On the other hand in Bagnall v. Levinstein, Ltd.

45 [1907] 1 K.B. 531 a skilled chemist was held not to be a workman notwithstanding
that his employment involved manual labour".
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And at page 553:

"The question to be answered is, Was he employed as a workman or was he
employed as a skilled adviser? I do not know whether it is possible to approach
more closely to an answer to the question as to what is a contract of service
under this Act than to say that in each case the question to be asked is what was
the man employed to do; was he employed upon the terms that he should within the 5
scope of his employment obey his master's orders, or was he employed to exercise
his skill and achieve an indicated result in such manner as in his judgment was
most likely to ensure success? Was his contract a contract of service within the
meaning which an ordinary person would give to the words? Was it a contract
under which he would be appropriately described as the servant of the employer?" 10

Parts of these passages are quoted in Ashley & Smith, Re (1917-23) Mac. C.C. 544,
referred to in Copinger, 11th Edition, paragraph 326, under the heading "What is a
contract of service?" These passages bring out the way in which the test of control and
contracts of service of a lowly nature have been associated with each other, as con
trasted with contracts for professional or similarly skilled services. So counsel's 15
original submission for the plaintiffwas that "a contract of service means a contract for
domestic, manual or clerical service whose execution is superintended by some higher
official or employee".

But nowadays professional and similarly skilled persons are widely engaged under
what are recognised as contracts of service. So I come to recent authorities which are 20
rich in statements of principle and of relevant factors and in references to employment
which, in the circumstances of particular cases, have been held to be, or not to be,
under contracts of service.

In Stevenson Jordan and Harrison Ltd. v. Macdonald and Evans (1952) T.L.R. 101
(69 R.P.C. 10), it was held that some work done by an accountant was within a con- 25
tract of service and some work done by him was outside it. Lord Denning said (1952)
T.L.R. 101 at 110 and 111:

"The test usually applied is whether the employer has the right to control the
manner of doing the work. Thus in Collins v. Herts County Council [1947] K.B.
598 Hilbery, J. said: 30

'The distinction between a contract for services and a contract of service
can be summarized in this way: In the one case the master can order or
require what is to be done, while in the other case he can not only order or
require what is to be done but how it shall be done'.

But in Cassidy v. Ministry of Health [1951] 2 K.B. 543 Somervell, L. J. pointed 35
out that that test is not universally correct. There are many contracts of service
where the master cannot control the manner in which the work is to be done, as
in the case of a captain of a ship. Somervell, L. J. went on to say:

'One perhaps cannot get much beyond this "Was the contract a contract
of service within the meaning which an ordinary person would give under 40
the words?"

I respectfully agree. As my Lord has said, it is almost impossible to give a precise
definition of the distinction. It is often easy to recognize a contract of service
when you see it, but difficult to say wherein the difference lies. A ship's master, a
chauffeur, and a reporter on the staff of a newspaper are all employed under a 45
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contract of service; but a ship's pilot, a taxi-man, and a newspaper contributor
are employed under a contract for services".

Then Lord Denning goes to the test which he indicates:

"One feature which seems to run through the instances is that, under a contract
5 of service, a man is employed as part of the business, and his work is done as an

integral part of the business; whereas, under a contract for services, his work,
although done for the business, is not integrated into it but is only accessory to it".

In Morren v. Swinton and Pendlebury Borough Council, [1965] 1 W.L.R. 576 Lord
Parker, L.C.J. held that an engineer was employed under a contract of service. Lord

10 Parker observed at pages 581 to 582:

"The cases have over and over again stressed the importance of the factor of
superintendence and control, but that it is not the determining test is quite clear.
In Cassidy v. Ministry ofHealth [1951] 2 K.B. 543 Somervell, L. J. referred to this
matter, and instanced as did Lord Denning in the later case of Stevenson, Jordan

15 & Harrison v. McDonald & Evans (1952) T.L.R. 101 (69 R.P.C. 10) that clearly
superintendence and control cannot be the decisive test when one is dealing with a
professional man, or a man of some particular skill and experience. Instances
of that have been given in the form of the master of a ship, an engine driver, or a
professional architect, or as in this case, a consulting engineer. In such cases there

20 can be no question of the employer telling him how to do work, therefore the
absence of control and direction in that sense can be of little, if any, use as a
test".

Then he goes on:

"In my judgment here all the other considerations point to a contract of service"

25 Then I omit some lines, and he continues with reference to the engineer in that case:

". . . he was appointed by the respondents, they had the right to dismiss him,
he was paid such matters as subsistence allowance, National Insurance contribu
tions and holidays, and in addition there was provision for one month's notice.
Pausing there, it seems to me that looked at on those facts, the only possible

30 inference is that he was engaged under a contract of service. How different is the
contract with Kaufman, who is not paid a subsistence allowance, or National
Insurance contributions and is not entitled to holidays. Further there is no pro
vision for termination of his services or service by notice".

In Whittaker v. Minister ofPensions and National Insurance [1967] 1 Q.B. 156, it was
35 held that a trapeze artiste, who also undertook to help in moving the circus from place

to place and to act as usherette, was employed under the one contract of service.
Mocatta, J. at page 167 said:

"It seems clear, therefore, from the more recent cases that persons possessed of
a high degree of professional skill and expertise, such as surgeons and civil

40 engineers, may nevertheless be employed as servants under contracts of service,
notwithstanding that their employers can, in the nature of things, exercise
extremely little, if any, control over the way in which such skill is used. The test of
control is, therefore, not as determinative as used to be thought to be the case,
though no doubt it is still of value in that the .greater the degree of control

45 exercisable by the employer, the more likely it is that the contract is one ofservice".

25-B
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In Market Investigations Ltd. v. Minister ofSocial Security [1969] 2 Q.B. 173 it was
held that a part-time interviewer engaged by a market research company was under a
contract of service. Cooke, J. observed at page 184:

"The observations of Lord Wright, of Denning, L. J. and of the judges of the
Supreme Court suggest that the fundamental test to be applied is this: 'Is the 5
person who has engaged himself to perform these services performing them as a
person in business on his own account?' If the answer to that question is 'yes' then
the contract is a contract for services. If the answer is 'no', then the contract is a
contract of service. No exhaustive list has been compiled and perhaps no ex
haustive list can be compiled of the considerations which are relevant in deter- 10
mining that question, nor can strict rules be laid down as to the relative weight
which the various considerations should carry in particular cases. The most that
can be said is that control will no doubt always have to be considered, although it
can no longer be regarded as the sole determining factor; and that factors which
may be of importance are such matters as whether the man performing the services 15
provides his own equipment, whether he hires his own helpers, what degree of
financial risk he takes, what degree of responsibility for investment and manage
ment he has, and whether and how far he has an opportunity of profiting from
sound management in the performance of his task".

And at page 188: 20

"The opportunity to deploy individual skill and personality is frequently
present in what is undoubtedly a contract of service. I have already said that the
right to work for others is not inconsistent with the existence of a contract of
service. Mrs Irving did not provide here own tools or risk her own capital, nor
did her opportunity of profit depend in any significant degree on the way she 25
managed her work".

It thus appears, and rightly in my respectful view, that, the greater the skill required
for an employee's work, the less significant is control in determining whether the
employee is under a contract of service. Control is just one of many factors whose
influence varies according to circumstances. In such highly skilled work as that of the 30
plaintiff it seems of no substantial significance.

The test which emerges from the authorities seems to me, as Lord Denning said,
whether on the one hand the employee is employed as part of the business and his
work is an integral part of the business, or whether his work is not integrated into the
business but is only accessory to it, or, as Cooke, J. expressed it, the work is done by 35
him in business on his own account.

The only documents produced relating to the nature of the plaintiff's employment
were two letters of 1947 and 1948 and two statements by the Observer Ltd. directed to
the plaintiffunder the Contracts of Employment Act, 1963and the Industrial Relations
Act, 1971. 40

The first letter, dated 19th September, 1947 was from the Observer editor to the
plaintiff confirming her appointment as Paris correspondent with a yearly salary and
expenses. It reads:

"We are very pleased to hear that you are willing to become Paris correspon-
dent for the Observer and the Observer Foreign News Service. 45
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You have done excellent work for us on the Paris Conference, and I am happy
to confirm your appointment, as from November 2nd, 1947, and for an initial
period of six months, at the rate of £750 a year, plus expenses incurred on our
behalf. We hope it will be possible, as you indicate, to keep the expenses within

5 reasonable limits.

In addition to full week-end coverage for the Observer, and the occasional
provision of Profile, obituary and Notebook material as the needs arise, we shall
require a minimum of one article a week, by mail or telephone, for Servob.
(Hitherto we have stipulated two Servob articles weekly from our correspondents,

10 but in practice one is usually sufficient. We should, however, like to be able to call
on you for additional Servob articles in special circumstances, which would
include occasions like the Paris Conference). Your name will be used on all
Servob contributions; for the Observer our customary rule is that correspondents'
names are used on major pieces (leader-page articles, Notebooks, important and

15 exclusive news stories), but not necessarily on all items of straightforward
reporting; and we shall prefer to apply this rather flexible rule to you, too.

I understand you will be in London next month; we shall be happy to see you
then to discuss any further aspects of your appointment".

The second letter is dated the 15th October 1948 and made a different appointment
20 upon different terms. It appointed the plaintiff to the staff of the Observer, first in

London and then in Washington for some years, on a full-time basis at a yearly salary
of £1,200 in London and a salary with living allowance elsewhere. As far as it is material
it reads:

"This is to inform you officiallythat we would like you to come back to London
25 at the end of November and to join our staff on a whole-time basis. We would

want you to leave for Washington at the end of December and to remain there for
at least one year and more probably for several years.

I suggested to you that we should ensure your future by giving you a contract
for five years. I am quite confident that you can be an asset to this paper for much

30 longer than that, but would like to ask you if a three year promise of employment
would satisfy you. The reason for asking this is simply that five years is much
longer than we promise any of the other members of the staff and might therefore
Gause some indignation amongst them. The promise of employment would be
subject to your being willing to write whenever the paper might need you most

35 and not necessarily in Washington all the time.

The financial terms of our offer are a combined salary-cum-living-allowance
while in Washington of £2,000 per annum; when elsewhere your salary would be
at £1,200 with an additional living allowance if outside Britain.

We will, of course, have to talk over details of office accommodation, travel
40 expenses, etcetera with you before you go to Washington".

The two statutory statements came after the plaintiff's appointment as Political and
Lobby Correspondent of the Observer. The first is addressed to the plaintiff under the
Contracts of Employment Act, and states that the Act requires the Observer Ltd. to
state certain of the main terms and conditions on which it employs "you Nora Leah

45 Beloff as at August 1, 1964". It states the commencement of employment as 1947, the
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rate of remuneration as £3,000 per year, the normal hours of work, "subject to day to
day circumstances," as 10.00a.m. to 6.00 p.m. Tuesday to Friday, "and as required by
the Head of your Department on Saturday". "Your employment is subject to six
months' notice on either side" and "Your paid holiday entitlement is four weeks per
calendar year" with Bank holidays, with the provision that, "All holiday dates are to 5
be settled by agreement with the Head of your Department/the Manager": and that
sickness payments are considered individually.

The second statement is described as a supplementary statement and is headed by
reference to the 1963 Act as amended by the Industrial Relations Act, 1971. It is
addressed to the plaintiff and includes a statement that she is entitled to receive, and 10
required to give notice of termination of employment under her contract, or national
agreements entered into by her Trade Union or in accordance with the above Acts.

The plaintiff said she assumed that she was in the Observer as a result of the 1947
letter, but that she did not remember signing it. She was in Washington for the
Observer from 1949 to 1950 as contemplated by the 1948 letter, and I have no doubt 15
that those letters stated the terms under which she immediately thereafter entered upon
her work for the Observer.

She said, however, that she must have received the statutory statements but that she
did not think that she read them. It is of course clear that her work was not regulated
by any specified hours; that she worked late hours, and had more than four weeks' 20
holiday. It was submitted for the plaintiff that the statements were documents issued by
the Observer Ltd. and that she was not bound by them. But she recognised that she
must have received them, although she might not have read them; and it does at any
rate seem that even after the coming into force of the Industrial Relations Act, 1971
her employers did not contemplate her as being outside the Act. But I do not rely on 25
these statements in deciding whether or not the plaintiff was under a contract of
service.

The Editor of the Observer said in evidence in answer to a question whether he
could direct the plaintiff to New York or elsewhere, that it was for him to allocate
jobs: and since 1948, before her appointment as Political and Lobby Correspondent, 30
she was directed not only to Washington and to Moscow, but to cover Common
Market negotiations, and since that appointment she has also done some foreign
assignments for the Observer.

Like many journalists, such as Mr. Howard, Editor of the New Statesman, who gave
evidence, she has broadcast and appeared on television. And she has written on occa- 35
sions for certain other papers such as the Atlantic Monthly and Punch, and she has
had leaves from the Observer to write books. But these incidents do not appear to
have affected the permanent basis of her salaried employment with the Observer,
and appear to have been, in the case of leaves for writing books at any rate, with the
consent of the Observer. Indeed, leave itself tends to indicate a permanent full-time 40
job on the staff.

In 1964 the plaintiff was appointed Political and Lobby Correspondent of the Ob
server, and she has since done that job interspersed with the foreign assignments for
the Observer as I have mentioned. As the accredited Lobby Correspondent for the
Observer she holds a very important and regular position in the Observer organisation, 45
and, so far as I know, she is the only person in the Observer organisation who holds
such a position. It means that she has on behalf of the Observer the advantages essen-

D
ow

nloaded from
 https://academ

ic.oup.com
/rpc/article/90/25/765/1616624 by guest on 18 M

ay 2023



[No. 25] Chancery Division

775

Ungoed-Thomas, J.

tial to a great national newspaper, of special access to the House of Commons, of
arrangements available to the group of Lobby Correspondents, including various
forms of help and briefings which are important, not only for writing informed articles
but also for obtaining news items earlier than would otherwise be available for the

5 Observer. This means, of course, that it is essential for the Observer that she keeps in
constant touch with Parliament at all hours when any such advantages are likely to be
gained by doing so. Her work as Lobby Correspondent, as she explained, is not just
the production of an article but also the reporting of political news. This work
includes news and other coverage of Parliamentary occurrences for the Observer,

10 including in particular briefings, news and other advantages which, as I have indicated,
the Lobby Correspondent is appointed by his paper to obtain and supply. The job of
Political and Lobby Correspondent for the Observer is essential for and woven into
its political coverage. Such a paper as the Observer without its accredited Lobby
Correspondent is hardly conceivable.

15 The plaintiff writes for the Observer a weekly article headed "Politics-Nora
Beloff" : it is usually on one theme. She also writes profiles, and on the major speeches
of politicians, and she even writes leaders. The Editor described her as "a very active
member of the. general editorial staff" and said that she shared in the editorial re
sponsibility of the newspaper. She is a regular attendant at weekly and ad hoc editorial

20 meetings presided over by the Editor and whose wide scope is indicated by the func
tions of those who attend-deputy and assistant editors, chief reporters, the Business
Editor, the Leader Writer, the News Editor, and others as advisable from time to
time. The plaintiff said its purpose was to plan the paper for the next issue, to look
ahead and to have a general discussion and exchange ideas. She said that her article

25 for the following issue was very often discussed. The Editor said that she tells him
what she is going to write and that discussion only arises if it overlaps with something
else. The Editor has certainly some strong-minded persons attending these meetings
and, as might be expected from his experience and wisdom, he said that "my govern
ment is as a rule consensual". The plaintiff said that she was free to decline to write on

30 a suggested topic. Of course, she could not be forced to do so, not can I imagine Mr.
Astor attempting to force her. The editorial meetings are for discussion, without
power of decision; that rests solely with the Editor, and not the less so, although as a
rule consensually exercised by him.

I come to other recognised indications of contract of service, in addition to her
35 substantial regular salary for her full-time job and her holidays. Apart from an

electric typewriter, which the plaintiff has at home, the plaintiff does not provide any
equipment of her own which she uses for her work. All the Observer's resources are
available to her to carry out her job. She has an officein the Observer building, and a
secretary who is provided by the Observer. She does not use her own capital for the

40 job, nor is her remuneration affected by the financial success or otherwise of the
Observer. In addition to P.A.Y.E. deductions, deduction for the pension scheme to
which she belongs is also made by the Observer from her salary. All these indications
are in favour of her contract being a contract of service.

The submission relied on for a contrary conclusion was, as I have indicated, that
45 such contracts were limited to contracts to do lowly tasks under supervision. But this

became clearly unsustainable, and at a later stage it was submitted that the overriding
consideration was whether the plaintiff produced an article every week or worked
full-time for the Observer or, as it was put, whether she was a contributor and not a
reporter. But this submission clearly fails on the facts which I have stated-her job

50 was full-time and was far from being limited to a weekly article and in fact included
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reporting Parliamentary events. Nor (in accordance with, e.g. Market Investigations
Ltd. v. Minister ofSocial Security [1969] 2 Q.B. 173 at 176C) does a full-time contract
of service exclude some television and broadcasting appearances and the writing of
such articles as she wrote for Punch and Atlantic Monthly.

I have increasingly in the course of this case, as the relevant facts came to be 5
deployed, inclined to the conclusion which I now firmly hold that the plaintiff's job
is "an integral part of the business" of the Observer and its organisation and that the
plaintiff's contract with the Observer Ltd. is a contract of service. My conclusion,
therefore, is that the copyright in the memorandum originally vested in the Observer
Ltd. and not in the plaintiff. 10

(2) Was the purported assignment made without authority?

The purported assignment is in these terms:

"I, David Astor, for and on behalf of The Observer Limited of 160 Queen
Victoria Street in Greater London, Editor of The Observer, Hereby assign the
copyright of The Observer Limited in a memorandum dated 17th February 1971 15
entitled 'Maudling' written by Miss Nora Beloffin so far as the Observer Limited
may be entitled thereto to Miss Nora Beloff of 25 Walsingham Street, St John's
Wood Park, N.W.8, together with any accrued rights of action therein. Dated
this 26th day of March 1971. Signed by the said David Astor for and on behalf of
The Observer Limited", 20

and then Mr. Astor's signature.

Assignment of copyright is, so far as is relevant for present purposes, governed by
section 36(1) and (3) of the 1956 Act. They read, so far as is material:

"(1) Subject to the provisions of this section, copyright shall be transmissible
by assignment ... as personal or moveable property. (3) No assignment of copy- 25
right ... shall have effect unless it is in writing signed by or on behalf of the
assignor".

It is, of course, common ground that an assignment cannot be assigned on behalf of
an assignor without his authority. Hence this issue.

The Articles of Association of the Observer Ltd. provide as follows so far as they 30
might conceivably be thought to have any bearing on this question: by Article 89
that the directors may entrust to and confer upon a Managing Director any of the
powers exercisable by them: by Article 90, in the usual way, that the business of the
company shall be managed by the directors: by Article 94 which deals with the
"Editor of the Observer newspaper" and with "General Manager", and which 35
provides that

"Every appointment of an Editor or General Manager shall be upon such terms
and conditions as the Trustees shall prescribe, and if there shall be any vacancy in
either of those offices the Directors shall appoint such person to fill the vacancy as
shall be nominated in writing by the Trustees" : 40

by Article 108 that the directors may delegate any of their powers to committees
consisting of a member or members of their body: by Article 112 that directors shall
cause proper minutes to be made of proceedings of all meetings of directors and
committees and all business transacted thereat: by Article 113 that a resolution in
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writing signed by all the directors shall be as effective as a resolution passed at a meet
ing of directors.

The crucial evidence on this aspect of the case is that of the Editor. He said in his
evidence-in-chief that he executed the assignment and was authorised by the Observer

5 Ltd. to do so and that it was within the scope of his authority to execute "such
documents" on behalf of the Observer. But the transcript of his cross-examination on
this evidence reads:

"(Q) I can, Tthink, ask you this. Do you often effect assignments of copyrights?
(A) No, I do not. (Q) Have you ever assigned a copyright before? (A) I suppose I

10 probably have because people's articles are reproduced in book form and I
suppose I would have assigned copyright in those cases. (Q) What do you do if
that happens-do they write and ask you for permission? (A) Yes. (Q) And then
you write back and say, 'Yes, you may'? (A) In effect, yes. (Q) SO you give them a
licence to publish? (A) Yes, presumably. (Q) I repeat my question: Have you ever

15 signed any such document as this before, which I gather you will take from me
prima facie constitutes an assignment of copyright? (A) I do not think I have.
(Q) When you told Mr. Mervyn Davies that you were authorised by the Observer
to execute this document, what did you mean? (A) How do you mean? (Q) They
are your words, and I am asking you to say what you meant when you gave an

20 affirmative answer. (A) I consulted my colleagues, my directorial colleages and
managerial colleagues, as to whether there was any reason why this should not be
done. I assumed in fact as editor I had the right to do it, but in case it required any
support from the management I asked my colleagues on the management and they
agreed that I have this right. (Q) Was there any meeting of the Board of the Ob-

25 server? (A) No, not with this. (Q) Do you as editor have any directive from the
Board rather as if a General is sent to the Middle East and he is told, 'Your
mandate is to re-take Tobruk', or something like that-are you given such a
document? (A) No".

It seemed to me clear beyond doubt that when the Editor gave his evidence, and it
30 so seems to me now, that the answers in cross-examination were by way of amplifying

with the result of limiting and correcting the impression which might be obtained from
reading his evidence-in-chief. His answers in cross-examination disclose that he had no
specific or general authority from the Board of Directors to execute an assignment of
copyright. Any colleagues whom he consulted clearly did not constitute a Board or

35 even all the directors signing a resolution within Article 113, and clearly they did not
even purport to make any decision at all. Nothing in writing or even oral was referred
to as conferring the necessary authority on him. But, of course, it is proved that Mr.
Astor is Editor of the Observer and thus this issue came to turn on whether or not his
appointment as Editor carried automatically with it authority to assign copyright.

40 It is, of course, for the plaintiff to establish such authority, and so I come to the evi
dence of the scope of the Editor's authority to assign copyright.

In 24 years as Editor of the Observer he had never assigned copyright. What he had
done or purported to do was by correspondence to agree to the reproduction in a
particular book of a particular Observer article, i.e. to give a limited licence, limited to

45 production in a particular book, a particular work already published in the paper of
which he was Editor. But such licence is, of course, very different from assignment,
the out and out parting with all rights in a work for all time, the transfer of the property
of the Observer Ltd. And in this case the work whose copyright was assigned was not an
article or any other work which had appeared in his newspaper: it had not been
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published at all. It was purported to be assigned not even for publication but to further
an action contemplated by the assignee, an action which would inevitably involve the
Observer without the Observer being a party to it. These considerations tell against the
Editor automatically having by virtue of his appointment authority to assign copyright
and, a fortiori, against authority to assign such copyright as is the subject of this action. 5

It is clear from the first part of the transcript of evidence which I have quoted that
Mr. Astor did not often even write permitting the reproduction of an Observer
article; he was in some confusion about licences and assignments; and even contem
plated such licencesas "assignments". It was in this state ofconfusion that he "assumed
in fact as editor I had the right to do it", that is execute the assignment. But it appears 10
that he was in sufficient doubt about it to consult colleagues, "my directorial and
managerial colleagues", "my colleagues in the management", from which I gather he
meant managers and executive directors at hand, possibly in the Observer office. But
whatever their number or function, they were not, as I have said, conferring authority
or making any decision. They were, at its highest, expressing or concurring with a 15
view. We do not know precisely the circumstances, the questions or the answers, and
not one of them has appeared in court to express or substantiate his view with reference
to the authority of an editor to assign copyright in general, or in such a work as the
memorandum in particular, and to be cross-examined, as Mr. Astor was, on his
evidence in chief. Nor has anyone else been called, as might be expected, to establish 20
that it is in general by custom or practice or otherwise within the ambit of an editor's
authority to assign copyright, much less the copyright of such a work as this memo
randum.

So my conclusion on the evidence as a whole is that it has not been established that
Mr. Astor had authority to execute this assignment on behalf of Observer Ltd. 25

(3) Was the assignment validated on the grounds that the Editor of the Observer
represented to the plaintiff that he was authorised to make this assignment on behalf of
Observer Ltd. and that the plaintiff relied on such representation?

This issue was not raised until the plaintiff's speech in reply, but an amendment to
cover this issue has now been made. It alleges that if Mr. Astor had no authority to 30
make the assignment, then the plaintiff would rely on the following facts for its
validity: (i) Mr. Astor "as Editor ... represented to the plaintiff that he was author
ised to make the assignment on behalf of Observer Ltd." (ii) The plaintiff relied on
such representation, and (iii) the contents of the memorandum and Articles of the
Observer Ltd. Palmer's Company Law, 21st Edition, page 247, and Gower Modern 35
Company Law, 3rd Edition, pages 256-8, which were relied on by plaintiff's Counsel,
mention four conditions which must be fulfilled to entitle a party to a transaction
to enforce it against a company whose agent entered into it on behalf of the company
without actual authority. These conditions are taken from Diplock, L. J.'s compre
hensive judgment in Freeman & Lockyer v. Buckhurst Park Properties (Mangal) Ltd. 40
[1964] 2 Q.B. 480 at 505-6, where he says:

"It must be shown: (1) that a representation that the agent had authority to
enter on behalf of the company into a contract of the kind sought to be enforced
was made to the contractor; (2) that such representation was made by a person or
persons who had 'actual' authority to manage the business of the company 45
either generally or in respect of those matters to which the contract relates; (3)
that he (the contractor) was induced by such representation to enter into the
contract, that is, that he in fact relied upon it; and (4) that under its memorandum
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or articles of association the company was not deprived of the capacity either to
enter into a contract of the kind sought to be enforced or to delegate authority to
enter into a contract of that kind to the agent".

With regard to condition (2) Diplock, L. J. said at page 505:

5 " ... where the agent upon whose 'apparent' authority the contractor relies has
no 'actual' authority from the corporation to enter into a particular kind of
contract with the contractor on behalf of the corporation, the contractor cannot
rely upon the agent's own representation as to his actual authority. He can rely
only upon a representation by a person or persons who have actual authority to

10 manage or conduct that part of the business of the corporation to which the
contract relates".

And he reiterates this at page 506 immediately after stating the four conditions: he
says:

"The confusion which, I venture to think, has sometimes crept into the cases is
15 in my view due to a failure to distinguish between these four separate conditions,

and in particular to keep steadfastly in mind (a) that the only 'actual' authority
which is relevant is that of the persons making the representation relied upon"

and I need not quote further.

If Mr. Astor had actual authority to assign, this issue does not arise at all-it only
20 arises on the footing that he had none. And as he had no authority to assign he could

not bind the company by any representation by him that he had such authority.

Condition (3)also has difficultiesfor the plaintiff. I am not satisfied that, assuming the
alleged representation, the plaintiff was induced by it to enter into the assignment
or to take any relevant step.

25 (4) Is the assignment invalid on the ground that it is not a bona fide assignment?

On the supposition that the assignment was otherwise valid, it was submitted that
the assignment was not bona fide on the ground that it was in substance not an
assignment of property with a right of action incidental to it but an assignment of a
right of action. But this confuses substance with purpose. On the evidence, the purpose

30 clearly was to enable or assist the plaintiff to bring this action. But the assignment
was an assignment intended to take effect in all respects out and out as an assignment,
as contrasted with a bogus assignment, an assignment in form to take effect otherwise
than as an assignment in substance and reality. Of course the Court will always look
behind the form into the reality of a transaction. But the reality of the document here

35 is assignment. (See Yorkshire Railway Wagon Co. v. Maclure (1883) 21 Ch.D. 309 at
317).

(5) Is the plaintiff incapable, for lack of notice to the directors in accordance with
section 136 of the Law of Property Act, 1965, of suing in this action, as constituted,
in respect of the alleged infringement?

40 As, according to my conclusion, the plaintiff was never entitled to the copyright, this
issue does not arise; for the assignment of bare accrued rights of action without the
assignment of copyright would indisputably be insupportable on grounds of mainten
ance and champerty.
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Nor does this issue involve any matter of fact in which a trial judge could be of
substantial assistance. It turns entirely on questions of law including questions of
construction. Those questions raise considerable difficulties which would require
lengthy consideration, unnecessary to my decision in this case. I therefore do not pro-
pose to add such lengthy obiter dicta to the length of this judgment. 5

So my overall conclusion on the first of the three main issues, which I indicated, is
that the defendants succeed on it: and that means that they succeed in the action.

Fair dealing and public interest and damages.

I must, however, add further observations on these three matters, particularly
having regard to the advantages which inevitably arise from hearing the witnesses. This 10
will involve not only matters of evidence and of fact but also of law, in order to realise
the relevance and significance of evidence of fact to decisions dependent on them. I
come first to the distasteful but necessary task of assessing the reliability of the
evidence given.

The witnesses called for the plaintiff were the plaintiff and Mr. Astor, and for the 15
defendants, Mr. Ingrams, the Editor of Private Eye, Mr. Paul Foot, who wrote the
Private Eye article incorporating the memorandum, Mr. Anthony Howard, who
formerly wrote for the Observer and is now Editor of the New Statesman, and Mr.
Bambridge, who is now and has been for the last six years the Editor of the Observer
Business News, which is a regular part of the Observer newspaper. All the witnesses 20
were, as would be expected, highly intelligent and anxious to assist the court. So the
evidence throughout was generally of a remarkably high standard.

The plaintiff has an exceptionally quick mind and fluent speech, is sensitive to all
around her and is very adaptable. She is also forceful. She seemed conscious of being
very much involved in this action and it might have been this that, understandably, 25
affected her evidence.

Mr. Astor was clearly experienced, wise and most kindly, with the qualities to get
strong-minded persons to work together and produce the happy atmosphere which the
evidence shows generally prevails amongst the Observer staff. He has the virtue of
great loyalty to his staff and this came through in his evidence but without ever 30
affecting in the least the accuracy of his evidence on factual occurrences-the basic
and primary facts.

Mr. Ingrams and Mr. Foot were of a younger generation, very able and serious
minded, impatient with what they regarded as stuffiness or pomposity, sincere and
truthful. Except on one or two rare occasions of no great significance, when dealing 35
with matters of opinion or their loyalty was involved, they were forthright and un
restrainedly outspoken, without hesitation even when they must inevitably have
realised perfectly well that what they were saying was to their own disadvantage. There
was nothing devious or muffled about them, and any criticism of them must be of very
opposite qualities. They were excellent witnesses. 40

Mr. Howard and Mr. Bambridge were objective, reliable and most helpful. I
accept their evidence on fact without qualification and their opinions deserve the
highest respect.
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The-Observer is so well known that I merely record that it is a national Sunday
newspaper of the highest repute and that much of it is devoted to political and public
affairs.

Private Eye is a fortnightly periodical or magazine started some ten years ago and
5 with an increasing circulation which now stands at about 98,000 and whose takings

are now at the rate of some £5,000 a week. Mr. Foot described it as being in the
tradition of the lampoon. Mr. Ingrams said:

"I'm sincerely concerned about the public interest. Private Eye is not merely a
collection of jests. Jests can often be in the public interest".

10 I accept this evidence of Mr. Ingrams.

So in this case we have involved on the one side a long-established and highly
reputable paper and on the other side a comparatively new magazine, apparently run
largely by the comparatively young and doubtless largely for the comparatively
young. They reflect different generations in their staff, their attitudes and their language.

15 In such circumstances there is the danger of predilections. So I trust I will be forgiven
for emphasising the obvious-that what we are concerned with here is the administra
tion of the law and that that must be free of predilections; that this Court is not
concerned with taste, morals, or even public interest except as recognised by the law;
that it is not a roving enquiry and cannot make its decisions on vague information.

20 This court is concerned only with deciding specific issues according to the law on
evidence that is admissible and advanced in this court. It is essential to bear constantly
in mind that what we are concerned with in this case is not the conduct of Private Eye
in general but only with the claims for breach of copyright by publishing the memo
randum in an article by Mr. Foot, and to what this judgment is exclusively directed.

25 I come now to the events leading immediately to this action. Mr. Foot had for some
time been concerned about Mr. Maudling's relations with Mr. Hoffman and his Real
Estate Company of America, of which he was Chairman or President. Private Eye
had published articles on this subject, and it appears that Mr. Foot was the person in
Private Eye who dealt with the matter and that he wrote the "Footnotes" articles

30 whose description indicated that they were by him. Mr. Hoffman was, I understand,
sentenced this year to two years' imprisonment and fined £400 in the United States of
America on fraud charges.

On the 28th February 1971 the Observer published a very prominent article by the
plaintiff making a slashing attack on Private Eye's attitude towards Mr. Maudling and

35 accusing Private Eye in effect of smearing Mr. Maudling and amongst other things of
"pure fabrication". On the 12th March 1971 Mr. Foot replied by the Private Eye article
in which the memorandum is incorporated. The memorandum and the article contain
matters of whose publication the plaintiff complains, and I shall come to consider
them later in some detail. The memorandum reads:

40 "From: Nora Beloff. 17th February, 1971. To: David Astor, Editor"
-and copies to Donald Trelford, Deputy Editor, John Silverlight, Assistant Editor,
Laurence Marks, Chief Reporter, Tony Bambridge, Business Editor, Ivan Yates,
Leader Writer, and John Lucas, News Editor. It is headed "Maudling", and the body
of it reads:

45 "I had an interesting talk today with William Whitelaw, who drove me back
from the Carlton Club to the House of Commons. I told him that the young
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Tory, that I had been lunching with, and I, had been speculating about who
would take over if the P.M. ran under a bus. He said instantly there was no doubt
at all it would be Reggie Maudling. He said this was not true when they were in
opposition and when Reggie would hardly have been in the running, but it was
overwhelmingly the fact that he had far more government experience and general 5
confidence then anyone else in the Cabinet. He said that he talked the matter over
recently with Robert Carr and they had agreed that neither of them would agree
to support anyone else or would, themselves, stand against Maudling. He didn't
know what other members of the Cabinet thought, but without boasting he felt
that if he and Carr stood together that might have some weight. 10

I told him that the young Tory I had been speaking to thought Whitelaw
himself would be a better choice and he said that in the present state he would
never agree to oppose Maudling.

I asked him about the 'Private Eye' campaign and he conceded that in Maudling's
place he probably already would have sued and he was sure that if it went on 15
Maudling would have to. He did not, however, think the campaign had damaged
Maudling as he thought 'Private Eye' had over-reached itself and lied on so many
subjects about which everybody knew.

Whitelaw's remarks were, I thought, particularly interesting as a sidelight on
just how little the Conservative Party leaders have really moved towards the 20
Radical Right, and the move away from consensus politics, which is what
Maudling really represents.

What I would like to suggest is that I do a study of Maudling instead of my
usual political notebook, at some point soon when the Home Office is in the
news, e.g. after the publication of the Immigration Bill, or some new development 25
in Northern Ireland. If you agree I will very carefully look at the evidence
accumulated against Maudling by the 'Private Eye' people on the business side,
and confront him frankly with the case to hear what he has to say. I still have to
deal with it obviously within the restrictions imposed by the libel lawyer, but I
will try also to put it into the wider context of his political personality and 30
morality".

Information is not the subject of copyright, but only "the literary form in which the
information is dressed". (Fraser v. Evans [1969] 1 Q.B. 349 at 362, per Lord Denning,
M.R.). But the nub of this case is not the verbal quotation of the memorandum at all.
As the plaintiff's counsel made quite clear in his reply, it is not even that the names of 35
Mr. Whitelaw and Mr. Carr were revealed in the memorandum as the two Cabinet
Ministers referred to in the plaintiff's article as supporting Mr. Maudling as the suc
cessor to Mr. Heath in the event of his ceasing to be Prime Minister; but the disclosure
by the memorandum of Mr. Whitelaw as the source of the plaintiff's information.
If it were not for that disclosure I am completely satisfied that this action would never 40
have been brought. In that sense it is an action for breach of confidence under the
guise of an action for infringement of copyright-an action springing from breach of
confidence but framed in breach of copyright.

Public interest andfair dealing.

In the course of this case, the defence of public interest has been interwoven with 45
fair dealing. They are, however, separate defences and have rightly been separately
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pleaded. They are governed by separate considerations. Fair dealing is a statutory
defence limited to infringement of copyright only. But public interest is a defence out
side and independent of statutes, is not limited to copyright cases and is based upon a
general principle of common law. I will deal first with public interest and then with

5 fair dealing.

Public interest:

The most important recent cases referred to were the Court of Appeal cases of
Initial Services Ltd. v. Putterill [1968] 1 Q.B. 396 and of Hubbard v. Vosper [1972]
2 W.L.R. 389 (where the claims were for infringement of copyright and also for breach

10 of confidence).

The Initial Services case (supra) was on appeal to strike out certain provisions in the
defence relying, in justification of disclosure of confidential information, on its expo
sure first of breach of statutory duty to register a restrictive trade agreement and
secondly that a circular issued by the plaintiffs to their customers attributing increases

15 in their charges to the Selective Employment Tax was misleading to the public.

Lord Denning said at page 405 that the exception to the obligation not to disclose
confidential information

"extends to any misconduct of such a nature that it ought in the public interest
to be disclosed to others. Wood, V.-C. put it in a vivid phrase: 'There is no

20 confidence as to the disclosure of iniquity.' In Weld-Bludnell v. Stephens [1919]
1 K.B. 520 Bankes, L. J. rather suggested that the exception is limited to the
proposed or contemplated commission of a crime or a civil wrong. But I should
have thought that was too limited. The exception should extend to crimes,
frauds and misdeeds, both those actually committed as well as those in contem-

25 plation, provided always-and this is essential-that the disclosure is justified in
the public interest. The reason is because 'no private obligations can dispense
with that universal one which lies on every member of the society to discover every
design which may be formed, contrary to the laws of the society, to destroy the
public welfare': see Annesley v. Earl of Anglesea (1743) 17 S1. Tr. 1139."

30 And Salmon L. J. said at page 410:

"I do not think that the law would lend assistance to anyone who is proposing
to commit and to continue to commit a clear breach of a statutory duty imposed
upon him in the public interest".

In that case publication, justifiable in the public interest, was considered to extend
35 beyond exposure of what appears, at first blush, to have been meant by "contrary to

the laws of the society" as stated in Annesley v. Anglesea, although not, as I see it,
beyond "disclosure of iniquity" in Wood, V.-C.'s phrase.

In Hubbard v. Vosper [1972]2 W.L.R. 389, Lord Denning, M.R. treated material on
scientology published in breach of confidence as susceptible to a defence of public

40 interest on the ground that it was dangerous material, namely medical quackeries
"dangerous in untrained hands".

The defence of public interest clearly covers and, in the authorities does not extend
beyond, disclosure, which as Lord Denning emphasised must be disclosure justified in
the public interest, of matters, carried out or contemplated, in breach of the country's
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security, or in breach of law, including statutory duty, fraud, or otherwise destructive
of the country or its people, including matters medically dangerous to the public; and
doubtless other misdeed of similar gravity. Public interest, as a defence in law,
operates to override the rights of the individual, (including copyright), which would
otherwise prevail and which the law is also concerned to protect. Such public interest, 5
as now recognised by the law, does not extend beyond misdeeds of a serious nature and
importance to the country and thus, in my view, clearly recognisable as such.

Witnesses for the plaintiff and for the defendants alike gave evidence of their own
view of Press practice and conceptions of what justified publications not normally
justifiable. They all involved "public interest" as the justification. This public interest 10
was more permissive than is permissible as a defence in law. However, Mr. Astor
and the plaintiff emphasised the seriousness of the national interest required. Neverthe
less, the plaintiff's counsel in reply submitted that public interest as a defence in law
should be given a wide meaning. Its meaning differed from witness to witness and, on
occasion, even in different parts of the evidence of the same witness. All the witnesses 15
considered that it was for the Editor to decide on balance whether publication was
justifiable, although the plaintiff's counsel in reply recognised that the Press must, in
this, be subject to the law.

The defendants submitted that the publication of the memorandum was in the public
interest on such grounds as that the public should know what senior Minister had 20
provided the plaintiff with the information appearing in the memorandum and in her
article, what two key Ministers supported Mr. Maudling as Mr. Heath's successor,
how the lobby correspondents obtained their information and how their system worked.
On the other hand, the plaintiff maintained that, subject to narrow exceptions, it was
not in the public interest in general, and indeed contrary to it, that Press sources of 25
information should be disclosed, as otherwise the sources of information that should
be available to the public would soon dry up. On the other hand, it might be thought
that informants, particularly if public representatives or public officials speaking on
public affairs, should not be concealed by anonymity. These considerations are, of
course, all of public importance: but what has to be decided here is whether public 30
interest, in the sense in which it is recognised as a defence in such a case as this, is
established. The publication of the memorandum did not disclose any "iniquity" or
"misdeed". It follows from the scope of public interest which I have ventured to
indicate that the defence of public interest fails.

Fair dealing.

(1) The meaning of statutory "fair dealing".

35

The defence of fair dealing is governed by section 6 of the Copyright Act, 1956 and
so far as is relevant to this case by subsections (2), (3) and (10). Subsection (2) reads:

"No fair dealing with a literary ... work shall constitute an infringement of the
copyright in the work if it is for purposes of criticism or review, whether of that 40
work or of another work, and is accompanied by a sufficient acknowledgment".

Subsection (3) reads:

"No fair dealing with a literary ... work shall constitute an infringement of the
copyright in the work if it is for the purpose of reporting current events-(a) in a
newspaper, magazine or similar periodical, or (b) ..." (I need not read (b)) "and, 45
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in a case falling within paragraph (a) of this subsection, is accompanied by a
sufficient acknowledgment".

"Sufficient acknowledgment" is defined by subsection (10), for present purposes, as

"an acknowledgment identifying the work in question by its title or other
5 description and ... also identifying the author".

The defendants thus have to establish (1) fair dealing with the memorandum, (2)
for purposes of criticism or review of the memorandum or of another work or for the
purpose of reporting current events in a newspaper, magazine or similar periodical,
and (3) sufficient identification of the work in question (i.e. the memorandum) by its

10 title or other description and identifying the author. I will deal with these three
matters in reverse order.

It seems to me that "the work" and the plaintiff as its author are so clearly identified
that I will not pause to give reasons for this conclusion.

Defendants' counsel rightly submitted-and it was not disputed-that witnesses
15 substantially agreed on what were the constituent elements of review and criticism of

an article, namely, dealing with the article's literary merits, its truth, relevance, sources
(including, as Mr. Foot expressed it, how the research has been done) and how it
came to be written. Mr. Foot's evidence dealt with the question of whether his article
was for such purposes. He said that the plaintiff's article was written four days after a

20 Mr. Clarke had visited him on behalf of the Business Observer (not on behalf of the
plaintiff as the plaintiff originally stated in her evidence which she returned to the box
the next day to correct). This, he said, indicated that there had been no substantial
enquiry into the matter. My notes of evidence (from which my quotations of evidence
come throughout this judgment unless otherwise stated) are:

25 "Plaintiff's article doesn't go into it in any depth-states nothing not available
to anyone who looks into it for a moment-appeared just whitewash without
dealing with revelations that had been made at all".

On the question whether Mr. Foot's article was for the purpose of reporting current
events, the plaintiff was asked whether the fact that she had written her article in the

30 Observer was news. She replied:

"It is news in the sense that everything I write is news. The fact of my writing
this article is news; and of my writing any other article in the Observer is news".

Mr. Foot said:

"It was a very significant development that the political correspondent had
35 written a large article on this. The Washington Post and the New York Times are

constantly dealing with such matters. It was crucial that the Observer was doing
so and in my view wrongly and shabbily, and had to be answered in sharp terms.
Such an article is not far off editorial comment and is therefore very important".

And Mr. Howard likewise emphasised the importance of such a newspaper as the
40 Observer "taking up the Maudling-Hoffman affair".

In his closing speech plaintiff's counsel, rightly in the light of the evidence, conceded
that Mr. Foot's article was for the purposes of criticism and review and reporting
current events within section 6.
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I come now to the requirement, which I specified, of fair dealing with this memo
randum. Fair dealing is not defined by the Act, although subject to the requirements
which I have already stated including the purpose of criticism or review or reporting
current events. The references to purposes, which I have just read, differ in their word-
ing from the reference to purposes in subsection (1), which reads: 5

"No fair dealing with a literary ... work for purposes of research or private
study shall constitute an infringement of the copyright in the work".

Thus "for the purpose" in subsection (1) and "if it is for the purpose" in the other
subsections fundamentally have the same meaning and effect: and the difference in
wording is explained by the inclusion in subsections (2) and (3) ofadditional provisions 10
and requirements without parallel in subsection (1). It would, indeed, be whimsical if
the relationship between fair dealing and the approved purposes were given a different
significance in subsections (2) and (3) from subsection (1), in the absence of obvious
reasons for making such a difference. The relevant fair dealing is thus fair dealing with
the memorandum for the approved purposes. It is fair dealing directed to and con- 15
sequently limited to and to be judged in relation to the approved purposes. It is dealing
which is fair for the approved purposes and not dealing which might be fair for some
other purpose or fair in general. Mere dealing with the work for that purpose is not
enough; it must also be dealing which is fair for that purpose; whose fairness, as I have
indicated, must be judged in relation to that purpose. 20

Thus public interest as such is outside the purpose of the Section and of fair dealing.
It is not of itselfjustification for infringement ofcopyright, except insofar as recognised
by common law as a separate defence irrespective of the section, as already mentioned.

(2) Factors in the defence of fair dealing.

I come now to the relevant factors in determining fair dealing. A number of authori- 25
ties were cited, but for present purposes, at any rate, the law is most conveniently stated
in Hubbard v. Vosper [1972] 2 W.L.R. 389 at 394D to 395D by Lord Denning, M.R.
and at page 398 F to H by Megaw, L. J. To summarise the statements:-Fair dealing is
a question of fact and of impression, to which factors that are relevant include the
extent of the quotation and its proportion to comment (which may be justifiable 30
although the quotation is of the whole work); whether the work is unpublished; and
the extent to which the work has been circularised, although not published to the
public within the meaning of the Copyright Act.

In our case the memorandum was unpublished. Romer, J. in British Oxygen Co. v.
Liquid Air Ltd. [1925] 1 Ch. 383 at 393, in dealing with a company's letter to a trade 35
customer as a "literary work", said that publication without the author's consent
would be "manifestly unfair" as it is not a "fair dealing" with the work. Romer, J.'s
observations were made when the relevant statute was section 2 of the Copyright Act
1911, the precursor of section 6 of the 1956 Act. It was in wide terms into which
limitations were introduced by section 6, but the differences are not material for present 40
purposes. However, unpublished as well as published works are within the fair dealing
provisions of both Acts; and what would otherwise be infringement cannot of itself,
without regard to any other circumstances, be outside the exception to infringement
made by those sections, as that would be to exclude from the sections what the sections
in terms include. So I doubt if Romer, J. ever intended that his words should be read 45
in the sense that an unpublished work should be automatically outside the provisions
of the fair dealing defence rather than a factor, although doubtless an important
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factor, which with other factors have to be taken into consideration in considering
fair dealing. And such a conclusion seems to me to be in accordance with the decision
and observations of the Court of Appeal in Hubbard v. Vosper [1972] 2 W.R.L. 389.

(3) Was the publication of the memorandum fair dealing within section 6?

5 The publication was of the whole memorandum. In extent it formed a quarter of the
article which was published. But that article was throughout dealing with the relation
ship of Mr. Maudling and Mr. Hoffman and his companies; how the plaintiff's
article came to be written; replying to the plaintiff's criticisms of Private Eye's
attitude towards Mr. Maudling; criticising the plaintiff's article on fact and on attitude;

10 and in the course of doing so reflecting adversely on the plaintiff in the context of
these matters.

The plaintiff submitted that Mr. Foot's article was not fair dealing, on the ground
that it made a personal attack upon her and disclosed a competitor's confidential
source of information. Whilst not lacking in respect for those submissions as for all the

15 submissions made by the plaintiff's counsel, I will come immediately to what appears
to me to be the greatest and simplest difficulty which the defendants have to face on
fair dealing

The memorandum was unpublished and indeed it was never intended to be pub
lished. This is therefore not just a case of quoting excessively from a work which had

20 already been made available to the public generally. The law by bestowing a right of
copyright on an unpublished work bestows a right to prevent its being published at all;
and even though an unpublished work is not automatically excluded from the defence
of fair dealing, it is yet a much more substantial breach of copyright than publication
of a published work. And in our case all the contents of the memorandum were

25 obtained and used without the author's consent in the correct conviction that, if
consent had been sought, it would have been refused.

But receiving and using leaked information, in the sense of confidential information
which someone who has it gives to someone not entitled to it appears to be common
practice in the Press, and occurs in such a reputable paper as the Observer itself. An

30 instance was even given in evidence of the publication by the plaintiff of such a leak.
Distinctions were sought to be drawn by or on behalf of the plaintiff between different
ways in which leaks occur. It was sought to distinguish between a leak by theft as
contrasted with breach of confidence, and it was strongly maintained, particularly by
the plaintiff in the early stages of the hearing, that the memorandum was stolen from

35 the Observer's offices by someone from Private Eye; but Mr. Foot, who knew,
said that the contents of the memorandum were disclosed by someone in the Observer
who wanted the memorandum published; and I have no hesitation in accepting the
evidence of Mr. Foot. A distinction was also sought to be drawn between, on the one
hand, receiving and using a leak of a rival's confidential information (for example, by

40 Private Eye of the confidential information of another newspaper) and, on the other
hand, receiving and using confidential information of some other body not a rival
(e.g. by Private Eye from a Government department, an industrial company or a
private firm). Mr. Foot disagreed and so do I. A distinction was also suggested
between a leak of information never intended by its owner to be published and a pre-

45 empting leak in anticipation of authorised publication. The pre-empting leak might
well be substantially prejudicial; and though the later such a leak takes place before
authorised publication the less is apt to be the ill consequence, yet the less too is it
apt to be in the public interest, which was mostly alone relied upon to justify the publi-

25-c
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cation of leaked information. On all these distinctions there may well be differences of
responsible views sincerely held; but for my part I am unable to make any decisive
distinction between the unsought voluntary leak in this case by a person who wanted
the leaked information published and other Press publications of leaks which were
referred to in evidence. 5

Is then the publication of what was thus obtained by Private Eye by the leak to it
fair dealing or compatible with fair dealing within section 6?

Defendants' counsel suggested that as the leak occurred before any infringement by
publication it did not affect the fair dealing defence to such infringement and was
outside the section. But the leak was clearly a dealing with the work in which copyright 10
existed at the time of the leak, and the leak was given and accepted for the purpose
of unauthorised publication. And, further, the publication itself was not just a pub
lication in vacuo but a publication of information known to be leaked, which could
not without the leak have been so published. The vice of the leak and publication in
this case was, to my mind, clearly unjustifiable for the authorised purposes of criti- 15
cism, review and news, and clearly in my view constituted dealing which was not fair
within the statute. And this unfair dealing goes to the root of the publication-without
it there would be no publication at all. This ground is ample to defeat the defence of
fair dealing, and it is on this ground that I base my decision against the defendants on
this issue. 20

Damages.

(1) Damages for infringement of copyright.

In infringement of copyright

"the measurement of damages is the depreciation caused by the infringement
to the value of the copyright as a chose in action". 25

(Sutherland Publishing Co. v. Caxton Publishing Co. [1936] 1 Ch. 323 at 336, per Lord
Wright, M.R.). It is common ground that those damages in this case are nominal.

(2) Statutory additional and exemplary and aggravated damages.

The difficulties arise over these damages.

Section 17(1) provides in general terms for the kind of relief available, viz. 30

"... all such relief, by way of damages, injunction, accounts or otherwise, shall
be available to the plaintiff as is available in any corresponding proceedings in
respect of infringements of other proprietary rights".

Apart from definition subsections (5) and (6), the other subsections, namely (2),
(3) and (4) make special provisions affecting the scope of the specifically mentioned 35
kinds of relief, viz. damages, injunction or accounts.

Subsection (3) deals with "additional damages". It reads:

"Where in an action under this section an infringement of copyright is proved
or admitted, and the court, having regard (in addition to all other material
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considerations) to-(a) the flagrancy of the infringement, and (b) any benefit
shown to have accrued to the defendant by reason of the infringement, is satisfied
that effective relief would not otherwise be available to the plaintiff, the court, in
assessing damages for the infringement, shall have power to award such additional

5 damages by virtue of this subsection as the court may consider appropriate in the
circumstances".

The subsection is directed to providing "effective relief" for the plaintiff. It is thus
directed to purely compensatory damages, so that exemplary or punitive damages are
outside its ambit as the plaintiff conceded (in accordance with the opinion of Lord

10 Kilbrandon in Broome v. Cassel & Co. [1972] 2 W.L.R. 645 at 727: Williams v. Settle
[1960] 1 W.L.R. 1072, where damages for breach of copyright were referred to as
"exemplary", occurred before the distinction was clearly drawn between exemplary
and compensatory damages in Rookes v. Barnard, [1964]A.C. 1129and was the subject
of criticism by Lord Devlin in that case).

15 However, paragraph (b) of subsection (3) to which the court must have regard in
awarding additional damages recalls Lord Devlin's second category of exemplary
damages stated in Rookes v. Barnard at page 1226, namely cases in which

"the defendant's conduct has been calculated by him to make a profit for himself
which may well exceed the compensation payable to the plaintiff".

20 But, although the common factor in paragraph (b) and this second category is the
advantage obtained by the defendant from the infringement, it is, in the second cate
gory, damages as punishment for the defendant's conduct, but in paragraph (b) com
pensation as effective relief to the plaintiff in respect of the benefit obtained by the
defendant out of the plaintiff's property. The mere fact of benefit, apart from calculated

25 conduct to benefit, is enough to satisfy paragraph (b).

In my view section 17(3) leaves no place outside its ambit for the award of compen
satory or aggravated damages nor for the award of punitive damages for reasons which
may be summarised as follows: (a) Special provisions are made in subsections (2),
(3) and (4) with regard to the application of copyright of ordinary forms of relief;

30 (b) subsection (3) provides for

"additional" damages without reference to any other description of damages
and in particular without any distinction in nomenclature between exemplary or
punitive damages on the one hand and compensatory or aggravated damages on
the other hand;

35 (c) subsection 3(b) provides, in the circumstances already mentioned, for the ad-
vantage obtained by the defendants from the plaintiff's property being an element to be
regarded in awarding the additional damages; (d) subsection (3) substantially, if not
completely, covers what could be awarded by aggravated damages; (e) the precondi
tion that the court has to be satisfied that effective relief would not otherwise be avail-

40 able to the plaintiff applies to the award of "additional" damages including any
aggravated damages covered by additional damages; and it would be nugatory and
senseless to limit "additional" damages by the precondition but at the same time
permit aggravated damages, which would be their equivalent, free from the precondi
tion; (f) copyright is now exclusively a creature of statute and governed by statute;

45 and it seems to me that section 17(3) is a code for damages which are "additional"
without providing a place for additional exemplary and aggravated damages outside
the subsection. The substantial result is that the subsection excludes exemplary
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damages for infringement of copyright and replaces any aggravated damages that
might otherwise have been obtainable for infringement of copyright.

(3) The precondition that effective relief would not otherwise be available.

I come now to the effect of the words of the precondition, viz.

"that the court ... is satisfied that effective relief would not otherwise be avail- 5
able to the plaintiff".

These words, considered in isolation, are words of general application without limit
and are wide enough to cover compensatory damages recoverable for a different cause
of action; and different causes of action can, of course, generally be combined in the
same action. If the words are considered in their context amongst the other subsections 10
it appears that the Section is concerned to relate relief in copyright actions to relief in
other actions. Thus, subsection (1) provides for relief in copyright action by reference
to relief available with regard to corresponding proceedings in respect of other
proprietary rights, though subject to the particular provisions of the other subsections
including subsections (3) and (4). And subsection (4) excludes certain relief from copy- 15
right actions, although obtainable for other comparable causes of action. It was
objected that, in general, damages are obtainable for one cause of action although
another cause of action arises out of the same circumstances. But what we are con
cerned with here is not ordinary damages for the cause of action relied on (namely,
for infringement of copyright, for which the damages are nominal) but with additional 20
damages made available by statute and governed by the provisions laid down by that
statute-in this case of the precondition "that effective relief would not otherwise be
available" .

The relief otherwise available is necessarily, of course, by its very meaning, a relief
alternative to the additional damages obtainable in the infringement action. So if the 25
alternative relief is given, then (to the extent to which it applies) there is no room for
giving additional damages too-the alternative relief would already have provided the
relief. If the alternative relief were a relief in the same action for the same injury, the
reference to relief not being otherwise available would be a rigid and strange direction
to insert in a statute, rather than leaving it in the ordinary way to the experienced 30
practice of the court. But if it refers to an alternative remedy available in another
action or for another cause of action then its insertion is readily understandable.

Judicial comments have been made on the undesirability of giving relief by way of
compensatory or by way of punitive damages in addition to ordinary damages on
grounds for which relief is available through another cause of action. In Addis v. 35
Gramophone Co. Ltd. [1909] A.C. 488 the decision was that aggravated damages
could not be obtained for breach of contract apparently because damages for breach
of contract were necessarily limited to the loss of what the plaintiff would have received
if there had been no breach. But Lord Atkinson observed at page 496:

"I can conceive nothing more objectionable and embarrassing in litigation 40
than trying in effect an action of libel or slander as a matter of aggravation in an
action for illegal dismissal, the defendant being permitted, as he must in justice be
permitted, to traverse the defamatory sense, rely on privilege, or raise every point
which he could raise in an independent action brought for the alleged libel or
slander itself". 45
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These observations would apply as forcefully whether the action sounded in contract
(if aggravated damages applied to it) or in tort. And these observations on aggravated
damages are in accordance with the observations of Lord Devlin in Rookes v. Barnard
[1964] A.C. 1129 stating limits to the categories to which exemplary damages applied.

5 He said at page 1230:

"I do not care for the idea that in matters criminal an aggrieved party should be
given an option to inflict for his own benefit punishment by a method which
denies to the offender the protection of the criminal law" .

(This limitation was further explained by Lord Reid (who had been a member of the
10 House in that case) in Broome v. Cassel & Co. [1972] 2 W.L.R. 645 at 682 to 684).

My conclusion is that, if effective relief is available to the plaintiff in respect of
another cause of action, relief cannot be given for it by way of additional damages
for infringement of copyright.

(4) Additional damages in relation to this case.

15 The two such relevant causes of action in our case are, first, for libel and, secondly, for
breach of confidence. The passage relied on as libel states that the plaintiff's article
"took the form of an obsequious public relations job on behalf of Mr. Maudling",
although later it was stated that the plaintiff "meant every word she wrote. She really
does believe that Mr. Maudling has been wronged by Private Eye". Objections were

20 powerfully developed in detail by defendants' counsel to relief by way of additional
damages being given in this case with regard to these two causes of action: but the
nature of the objections have been sufficientlyindicated by the quotations already made
from the speeches in the House of Lords. Thus, in my view, additional damages
cannot be given in this action in respect of these two causes of action.

25 This leaves additional damages on other matters which are material. Flagrancy of
the infringement and its benefit to the defendants are of course expressly mentioned
as material; but "in addition to all other material considerations". These include such
matters as the defendants' conduct with regard to the infringement and motive for it,
injury to the plaintiff's feeling for suffering insults, indignities and the like; and also the

30 plaintiff's own corresponding behaviour. The damages go largely to compensation for
the plaintiff's suffering from injured feelings and distress and strain (for a convenient
and succinct reference to aggravated or compensatory damages replaced in our case by
"additional" damages see Broome v. Cassell & Co. [1972] 2 W.L.R. 645 at 685H per
Lord Reid and at 718G per Lord Diplock.)

35 (5) The defendants' conduct.

It is convenient to consider additional damages in this case with reference first to the
defendants' conduct in its following aspects in particular:-

(i) The memorandum was not a published work openly obtained but its unpublished
contents were obtained by someone engaged in the Observer office voluntarily tele

40 phoning them to Mr. Foot. (This goes to the way in which the subject of copyright was
received for publication independent of any claim for breach of confidence.)

(ii) The memorandum's contents were published in the realisation that publication
would not be consented to and indeed would be strongly resented.
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These first two factors come within "flagrancy" in subsection 3(a).

(iii) The publication of the memorandum gave authority and weight to the de
fendants' article to the benefit of the defendants. I agree that, as the plaintiff complains,
the verbatim quotation of the memorandum brought home to the reader that Private
Eye had inside information and gave credibility to the rest of the article, or, as Mr.Foot 5
expressed it, it gave "a lift to the whole article". It is thus a benefit within subsection
(3)(b). But this is a benefit of a general nature. It only gave justifiable cause for the
plaintiff's complaint with regard to particular matters (as contrasted with the general
"lift") to the extent to which they were untrue and that depends on the truth of the
matters complained of, which I shall deal with later. 10

(iv) For the plaintiff it was submitted that the defendants boasted of actions against
them in accordance with a calculation that the benefit to them of such actions would
outweigh the disadvantages. Mr. Ingrams agreed that over the last ten years the de
fendants had paid nearly £50,000 to aggrieved parties but maintained that you could
go to almost any publication (by that I presume he meant a national newspaper or 15
similar periodical) over the last ten years and find a similar list of apologies, and that
"We are not reckless of publishing whether actionable or not"; and he denied any
boasting. Such alleged boasting or policy was not, in the course of the plaintiff's
submission, specifically related to any article by Mr. Foot or about Mr. Maudling,
and I am satisfied that the matters alleged did not affect the article complained of in 20
any way. Indeed legal advice on the article was taken before publication followed,
although it overlooked the possibility of copyright proceedings. I am not satisfied
about Mr. Ingrams' comparison with other publications, but, as I have said, he
was a truthful and forthright witness, and subject to this reservation I accept what he
said. 25

However, the submission for the plaintiff was directed to exemplary damages, which
I have already concluded are not available to the plaintiff in this action.

(v) References to the plaintiff throughout the defendants' article under the nickname
of "Ballsoff", including the article's heading in large print "The Ballsoff Memoran
dum". The nickname is a concocted word of no clear meaning. To my mind, at any 30
rate, it conveys an insulting impression and is thoroughly objectionable. Plaintiff's
counsel strongly attacked the nickname, although the plaintiff herself seemed to be
less concerned about it and did not take the obvious advantage of exaggerating or
emphasising her feeling about it. Mr. Foot's observations on this were perhaps the
only part of his evidence where I had the impression that his words, as spoken, 35
inadequately expressed his views. He said.

"She has always been so called and the nickname was attached to her before I
went to Private Eye. I didn't think it a kindly nickname. It is in the tradition
of the lampoon in which Private Eye stands".

Insulting behaviour is a well established ground for compensatory damages and, 40
in my view, for additional damages within the section.

(vi) Lack of regret for causing the plaintiff hurt and distress. Mr. Ingrams said:

"The dealing in Private Eye was fair dealing-tit for tat", and "I didn't mind the
harmful article with regard to the plaintiff-she had written a harmful article about
Private Eye. I don't regret having caused her hurt and distress". There are two 45
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elements in these quotations, first lack of regret and secondly provocation. In assessing
additional damages the first tells against the defendants and the second against the
plaintiff. How far these elements carry weight depend on the overall appraisement of
the rest of the defendants' conduct on the one hand and the plaintiff's conduct on the

5 other hand.

(vii) The publication of the memorandum has involved disclosure of carelessness in
guarding the secrecy of the confidential information given to the plaintiff by Mr.
Whitelaw. (This, like the first factor, is not a claim against the defendants for breach
of confidence).

10 This factor requires detailed consideration because of its importance and its diffi-
culties. It is important as the exclusive basis of the plaintiff's claim for additional
damages for personal distress. She said:

"The publication of the memorandum damaged me because it reflected on my
reliability as a lobby correspondent. That is a reflection on my reputation. The

15 distress which the Private Eye article caused me arose from the reflection on my
reputation".

This is in keeping with the breach of confidence being in reality, although not in
form, at the root of this action and is as near as this action gets to that reality.

The plaintiff was not complaining that the general reader might think that there
20 had been carelessness. She said: "The general reader would think it was stolen". What

she was concerned about was what her anonymous informants would think. "My
informant would be very worried about trusting information to me. He would assume
I'd left around something that had been picked up". And the Editor said: "That the
whole letter was published looks as though our correspondence was chucked on the

25 floor". But leaks might occur in the most efficientlyrun organisations and they have,
of course, in fact occurred in Ministers' departments. Anonymous informants would
naturally be concerned about such a leak; but such informants as the plaintiff was
concerned about are informed persons perfectly capable of objective consideration
and they would hardly necessarily leap to the conclusion that the plaintiff or the

30 Observer was so careless as to "chuck" confidential memoranda on the floor rather
than any other possibility that reflected lessadversely on the plaintiff's or the Observer's
care of such information. But this, in fact, was what was apt to occur in the Observer
office. The plaintiff said:

"Copies of the memorandum went to people to whom it was addressed. The
35 secretary types it and puts it in an envelope and distributes it to the people

concerned. It didn't have 'private and confidential' on it and it might go into a
series of in trays. I didn't put 'private and confidential' on it because all internal
communications are private and confidential ... Each of the addressees would
have a secretary or share one, and the secretaries would deal with the documents

40 in the in tray ... I don't think most of them would file it-different people
would do different things about an office memorandum".

She also said:

"There has been carelessness with documents and they have not been locked up
and they have been left on people's desks".
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And she said later that an informant

"would assume I'd left around something that had been picked up. I suppose I
had left it in my office".

It seems to me that much of any damage from the publicity given to carelessness has
not arisen from mere publication of the memorandum. No evidence other than hearsay 5
or by inference was given of such damage or concern. There was no direct evidence that
any informant had or would withhold information that would otherwise be forth
coming. The most direct evidence of an informant's reaction was of Mr. Whitelaw's
annoyance at seeing the memorandum published-evidence of what Mr. Whitelaw
told an associate who told the plaintiff who told the court, and that is not evidence at 10
all, let alone direct evidence that information would be withheld. It seems to me that
any damage arising out of an informant's inference of carelessness on the part of
the plaintiff or the Observer from the mere publication of this memorandum or
the plaintiff's reasonably justifiable fears of it is not such as to be a very substantial
factor in the assessment of additional damages. 15

The plaintiff is, therefore, in my view entitled to additional damages as indicated
subject to considerations of the plaintiff's own conduct.

(6) The plaintiff's conduct.

The plaintiff's article, as I have said, preceded the defendants' article of which
complaint is made. 20

The article started with the sentence "Reginald Maudling, though Mr. Heath's
number two, is currently neither the Prime Minister's nor the Conservative Party's
favourite man", and it ended with the sentence "But if these policies" (i.e. of the
Government) "fail, he would be the man who could best offer a genuine alternative
Conservative policy. The country may need him". The article itself, despite some 25
qualified concessions, reads as very strong advocacy in defence of Mr. Maudling and
in support of his succession to the Conservative leadership in certain circumstances.
Of this, it seems to me, there can be no reasonable doubt. Likewise the plaintiff's
sincerity is not in doubt and is recognised in Mr. Foot's own article. Now I come to
more controversial aspects. 30

The plaintiff herself described the origin and purpose of her article in these terms:

"I happened to meet Mr. Whitelaw and had a conversation-and thought it
appropriate because of the smear campaign on Mr. Maudling-and thought it
bad for public life, and time for us to go in on it".

So before embarking on her article, making any investigation for it, or writing her 35
memorandum, she already had the purpose to counter what she called the smear
campaign against Mr. Maudling. This is what she set out to do by her article. She had a
purpose to serve rather than a question to answer.

The article had in large print across the top of the page "Make no mistake if Ted
Heath falls off his yacht, Reggie will become Prime Minister". Underneath that in 40
large print across the first two columns appeared "Optimist in the Wings" "by Nora
Beloff"; and underneath a photograph of Mr. Maudling across four columns there
appeared in thick, prominent but smaller type "Reginald Maudling. 'Private Eye'
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campaign began in protest against Dutschke's expulsion". She said in the body of the
article:

"It seems that it was primarily in protest against the decision to expel Dutschke
that the fortnightly political comic, Private Eye, began its anti-Maudling cam-

S paign, which still goes on. Given Maudling's record, it would have been useless
to try to dub him a 'fascist beast', but Private Eye latched on to his earlier
involvement with Mr. Jerome Hoffman's investment business ...".

The campaign is referred to by her later as a smear campaign, i.e. a campaign
whose purpose is to vilify Mr. Maudling. So the plaintiff's charge is that Private Eye

10 began and still carries on a campaign against Mr. Maudling to vilify him and that they
have "latched on" to his relations with Mr. Hoffman for that purpose, and all this
primarily in protest against his decision to expel Dutschke. I am satisfied that no part
of these charges is true. It is clear that Private Eye started its articles about Mr.
Maudling and Hoffman before his decision to expel Dutschke was made. Indeed if

15 Private Eye and Mr. Foot were genuinely concerned to avoid Dutschke's expulsion
it might seem that attacking Mr. Maudling and his Hoffman associations was a
nonsensical way of setting about it. I am satisfied that Private Eye and, in particular,
Mr. Foot, were genuinely and seriously concerned in the public interest (which I here
use widely without regard to its meaning as a legal defence) about his relations with

20 Hoffman-as were others including the Business Observer Editor and indeed the
Observer Editor himself, as was shown by his approval of a thorough investigation of
these relations by the Business Editor.

The plaintiff also in the article made accusations against the defendants in general
terms and; what is important, linked these general accusations with the defendants'

25 Maudling-Hoffman articles. She wrote (in the last column):

"With their familiar mix of genuine revelations, half-truths and pure fabrica
tions, strung together by damaging insinuations, Private Eye has tried to show
that even after his three-month chairmanship Maudling was still actively involved
in this business. What is true is that Maudling never publicly repudiated Hoffman.

30 Indeed, he went to the firm's 1969 Christmas party, while Hoffman's firm's private
journal Fund Forum tried to make out that Maudling still belonged actively with
them. Maudling denies being aware of this".

In an Observer article headed "Private Eye and Public Interest" by Mr. Roy Perrott,
which throughout gives the impression of being commendably objective, a distinction

35 is clearly made between Private Eye in general and Mr. Foot's articles in particular.
In the course of the article it is stated:

"At least half the time (the problem is, which half?) Eye is also very serious
minded, though the label would embarrass them. Paul Foot's researches into
various kinds of skulduggery are probably as good as or better than anything

40 Fleet Street can show in that line, in a section that has been virtually free of writs.
Its coverage of such causes as the Ronan Point flats collapse, the D'Oliveira
affair, the London phone directories mystery, and heart transplanting has been
quick off the mark and apparently thorough".

When, in cross-examination on this passage and the article in general, the plaintiff
45 was given the opportunity of criticising it, her only criticism was that she disagreed

that Private Eye had "expert news research" as stated earlier in the article.
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I have already dealt with such references as were made to libels generally by Private
Eye. But the only specifically alleged inaccuracies relied upon by the plaintiff and
investigated before me have been those in Mr. Foot's article-of which there were
three.

The first related to the "obsequious" observation which I have concluded is not 5
properly a matter for additional damages.

The second bears upon the Christmas party mentioned in my last quotation from
the plaintiff's article. Mr. Foot's article complained that the plaintiff did not mention
that Mr. Maudling attended a sales conference of Mr. Hoffman's in the following
spring, eight months after resigning. The plaintiff never denied that he did so. Mr. Foot 10
confirmed that he did so, and plaintiff's counsel in reply mentioned that the plaintiff
could not give evidence on it. So this inaccuracy was not established.

The third alleged inaccuracy relied on was that "the memorandum was greeted with
considerable scepticism and opposition in the Business Observer". Mr. Bambridge
had been concerned by what had been published by Granada Television "World in 15
Action", the Daily Express and Private Eye, and by what he had heard from persons
in the Business Office of the Express. So the Observer's Business Editor, Mr. Bam
bridge, had, before the plaintiff's memorandum, decided on an investigation into Mr.
Maudling's association with Mr. Hoffman. It was to be an investigation, as Mr.
Bambridge described it, to find out "whether Mr. Maudling was a greedy rogue or 20
ill-advised in his business contacts". It was to be an investigation of a different order
altogether from that contemplated or carried out by the plaintiff, and was to include a
thorough investigation in America. Mr. Bambridge had started by inviting Mr. Foot
to lunch and arranging to have from Private Eye the materials on which their articles
had been based. Mr. Bambridge said that the project was still in hand when he got the 25
memorandum. The Editor, as a result of the memorandum, saw Mr. Bambridge who
advised him that a proper job on the subject could not be done in the time suggested
by the memorandum, that it required a long and detailed examination, and that there
was danger of coming up with the wrong judgment. The Editor told Mr. Bambridge
that he contemplated that the plaintiff's article should come out in two weeks, and in 30
fact it came out in less time. But the Editor decided that the plaintiff should write the
article. Mr. Astor said that he so decided because "the Business Editor's treatment had
been overtaken by the plaintiff's memorandum and following that with suggestions
of proceedings against Hoffman"; although he did not know what proceedings. None
in fact took place in this country. Mr. Bambridge said he voiced his misgivings but 35
accepted the position quite happily. He also said that he was upset that Mr. Astor
had not taken his advice that there was not time to carry out a thorough investigation.
He said he dropped the matter and that he stopped his investigations because the
plaintiff had in effect taken over the job. He said that when he read the plaintiff's
article he felt he would have preferred to have dug into the matter much more. He 40
said the plaintiff's article was not such an article as he contemplated producing but
a profile of Mr. Maudling which took in as one incident his association with Hoffman.
It is clear that Mr. Bambridge's approach was far more thorough and robust than
that of the plaintiff. Mr. Bambridge said that he would have thought the Private Eye
comment was "an exaggeration" of the circumstances. 45

My impression on hearing the evidence and my conclusion since reading it (of
course with the advantage of having heard it) is that the comment is substantially
correct.

D
ow

nloaded from
 https://academ

ic.oup.com
/rpc/article/90/25/765/1616624 by guest on 18 M

ay 2023



[No. 25] Chancery Division

797

Ungoed-Thomas, J.

In the earlier stages of the hearing there was also emphatic complaint of the refer
ences in Private Eye's article to the plaintiff being "sour" and having "bile" at inroads
into her territory by others employed by the Observer, including Mr. Howard. She
denied the truth of these references but spoke pretty depreciatingly and, so it seemed

5 to me, with some feeling of Mr. Howard in comparison with the person whom he had
replaced. When he came to give evidence, he said he knew the plaintiff well and that she
had stayed with him in America, but that at the Observer she would not speak to him
and he did not know why. He was not cross-examined on this. His evidence seemed to
me quite inconsistent with the far more objective attitude on the part of the plaintiff

10 that her words in evidence might convey to their reader. I am satisfied that Mr. Foot's
statement was substantially true and this complaint by the plaintiff, although not
withdrawn, very properly ceased to be pursued.

The plaintiff also emphasised the charge that Private Eye obtained the memorandum
by theft. She said: "I am suggesting someone employed by the defendants stole the

15 document from my office". This seems to be as clear an allegation as could be made
that an employee of Private Eye stole the document itself. But under further cross
examination the plaintiff said: "I don't say he took the document away but the con
tents". And when asked, "You suggest someone employed by the defendants entered
your office and took a copy of the memorandum ?", she answered, "Yes ...", and

20 added particulars which I need not quote.

As I have already indicated, there may be degrees of reprehensibility in unjustifiable
leaks and different views may be held about them, but it is clear that the plaintiff
placed the theft, which she alleged, at the bottom of the scale as of quite a different
order from other forms of leak. But her positive assertion of theft was clearly only one

25 of the possible means by which the contents of the memorandum might reach the
defendants. The plaintiff alleged what she considered the worst, and that charge was
not true.

All these charges, untrue or unestablished, include serious charges. The plaintiff
acknowledged in her evidence that in her article "I attack the veracity of Private Eye"

30 and that "in this action for breach of copyright I seek to attack the honesty of the
defendants". She persisted in this attitude throughout and did not withdraw any charge.

(7) Scope of damages if the plaintiff obtained the copyright by the assignment,

If the plaintiff's ownership of the copyright was obtained by assignment from
Observer Ltd., than as the assignment was after the infringement, the plaintiff's claim

35 to additional damages would admittedly be limited to what would be recoverable by
the Observer Ltd. They would thus not include any damages for personal suffering or
distress.

(8) The assessment of damages.

Against the aspect of the defendants' conduct relevant to the claim for additional
40 damages has to be set the relevant aspects of the plaintiff's conduct. But the process

ofassessment is not by the meticulous quantification ofindividual items, as the damages
cannot, generally at any rate, be ascertained by an accounting operation. They are
fixed by judgment, not by calculation, and judgment of the whole is likely to produce
a less unsatisfactory result.
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They are a matter of impression rather than scientific or mathematical calculation.
The difficulty of assessing any additional damages that might be awarded and that such
assessment might reasonably vary very widely have been repeatedly recognised, as,
recently by the House of Lords in Broome v. Cassell [1972] 2 W.L.R. 645. And in this
case the assessment of damages is further complicated by considerations of law on 5
which different views are tenable. So, in these circumstances, as the assessment is not
required for my determination of the case, I shall not, in this judgment, make any
investigation of damages further than is necessary to analyse the relevant evidence,
which I have now done.

The overall result is that the plaintiff fails in her claim. 10

That is the end of the judgment, but I wish to make one concluding observation.
It has of course been impossible to hear or decide this case without references to Mr.
Maudling and Mr. Whitelaw. But neither has been heard in this action. So I wish to
make it unmistakably clear that nothing I have said must be taken as casting the
slightest reflection upon either of them by implication or in any other way. It would 15
be most unjust and unjustifiable to do so-so clearly so that I would have considered
this observation more embarrassing than helpful, were it not for recent experience.

Judgment for defendants witli costs.

Printed in Scotland by Her Majesty's Stationery Office at HMSO Press. Edinburgh
Dd 185957 K15 12/73 (10771)
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